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Deposition subjects can only take Fifth 
when necessary
Commentary by Roger Slade

Imagine that you are the attorney rep-
resenting the bank in a collection ac-
tion in which the bank is seeking sub-

stantial sums of money. Fortunately, the 
bank already has a judgment and is now 
seeking only to collect upon it. You serve 
a subpoena duces tecum in aid of execu-
tion upon the judgment debtor. Then you 
receive a call from the judgment debtor’s 
lawyer who advises you that taking his 
client’s post-judgment deposition will be 

a waste of time because 
his client is only going to 
“take the Fifth.”

You then learn from 
opposing counsel that 
the judgment debtor is 
the subject of a criminal 
fraud indictment and is 
being pursued by both 
federal and state authori-

ties. Should you abandon the idea of tak-
ing the deposition? 

Of course not. 
A review of the case law reveals that 

the question of whether a deponent may 
avoid answering questions at a deposi-
tion in aid of execution, where there is 
a criminal matter pending against him 
or her, is not so simple. The answer de-
pends upon the type of testimony sought, 
the nature of the criminal matter which 
is pending and the likelihood that your 
questioning will lead the witness to fur-
ther implicate himself if he is not permit-
ted to assert the Fifth Amendment.

Florida law provides that a deponent 
is entitled to assert the Fifth Amendment 
privilege in a civil case but there is a pro-
cedure by which the questioning attor-
ney can address any instructions not to 
answer on Fifth Amendment grounds to 

the court. In DeLeo v. Wachovia Bank the 
2nd District Court of Appeal held that a de-
ponent may assert the Fifth Amendment 
privilege and refuse to answer questions 
when he has reasonable grounds to be-
lieve that his answers would provide a 
link in the chain of evidence needed to 
prove a crime against him. However, 
the De Leo court explained there is a 
mechanism for challenging a deponent–
judgment debtor’s refusal to answer.

In De Leo, the trial court conducted 
a hearing regarding the instructions 
not to answer. But the trial court ap-
parently heard argument from counsel, 
without individually examining the ques-
tions to which DeLeo asserted the Fifth 
Amendment privilege. It directed DeLeo 
to answer all of the questions.

On appeal, the 2nd DCA reversed 
the trial court, on the grounds that the 
trial court had improperly failed to re-
view each question to which the Fifth 
Amendment privilege had been assert-
ed. In De Leo, the 2nd DCA set forth the 
standard by which a deponent is entitled 
to invoke the Fifth Amendment privilege 
and confirmed the established procedure 
by which objections to the invocation of 
the privilege must be ruled upon.

The DCA held that a deponent is enti-
tled to invoke the Fifth Amendment priv-
ilege when he has “reasonable grounds 
to believe that his answers would provide 
a link in the chain of evidence needed to 
prove a crime against him.” 

When faced with a deponent who as-
serts the Fifth Amendment at a deposi-
tion in aid of execution, counsel conduct-
ing the deposition should ask all relevant 

questions. The deponent must assert his 
Fifth Amendment privilege with respect 
to each particular question, and deposing 
counsel can then argue the objections at 
a subsequent hearing. If the self-incrim-
inating nature of the question is not ap-
parent, the deponent must demonstrate 
to the court the danger of incrimination 
that could result from the answer. The 
court must determine whether there is 
a realistic possibility that the answers 
would be used against the deponent at 
either trial in a criminal prosecution or 
to assist in the development of other in-
criminatory evidence that can be used in 
a criminal prosecution. Then the court 
must rule on each individual objection to 
the invocation of the Fifth Amendment.  

A deponent may also assert the Fifth 
Amendment privilege with respect to 
the production of documents. But if the 
documents sought for production are 
corporate or partnership records, no 
such assertion can be made, even when 
the corporation or partnership is a small 
or closely held business, and the records 
custodian is an officer, director or part-
ner who might be implicated in criminal 
activity by the contents of such records. 
The assertion of a Fifth Amendment 
privilege as to the production of docu-
ments is limited to an individual’s pri-
vate, personal records and to business 
records maintained by the individual as 
a sole proprietor. 
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another partner, assisted in the preparation 
of this article.
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